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        Equity has deep concerns about the damaging impact of NDAs on our fight to eradicate harassment and abuse from the audio-visual industry. 
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    What are NDAs?

A Non-Disclosure Agreement (NDA) is an agreement that seeks to protect information by imposing obligations of confidentiality on the recipient of that information. That party (the Performer) agrees that they will not disclose certain information of the producer (the "Engager"), that they may obtain about the production or proposed production, to third parties.

An NDA can be a written agreement in its own right or as part of a wider agreement.

A Performer may be asked to sign an NDA for the following scenarios:

	Part of a contract a Performer receives by which they are engaged for a job (it will not be within a standard Equity Contract); which will contain conditions or receiving sides/scripts/material in order to audition for a project.
	Special stipulations included with the contract.
	In a settlement agreement where compensation is agreed in relation to settlement of a dispute or for premature termination of employment/engagement; or
	In a separate, standalone document.


The use of NDAs is widespread across the industry and not limited to film and TV production or commercials. They are also widely used within the games industry on voiceover and performance/motion engagements. As highlighted by our recent campaign, Stop AI Stealing the Show, the use of NDAs is standard with respect to content that has been produced or modified by automated means.

The UK has an unquestionably successful audio-visual industry with US studios, TV entities and streamers heavily investing in and/or commissioning many films and TV productions. Those productions are issuing NDAs which are largely based on US NDAs. Many of these NDAs are inappropriate and excessive for Performers (if not for any third party); infringe UK law, and, assuming UK lawyers were recently involved in their drafting/approval, could breach their professional conduct rules.

Equity recognises and fully respects the need to protect identifiable, valuable and substantive confidential information. It is in the interests of the entire Industry that NDAs (where needed) do this in a clear, legal, enforceable, fair and targeted way. 




    




    Bullying, harassment and abuse in the audio-visual industry

At the moment, many of the NDA agreements we see reflect poorly upon the industry, often intimidating and isolating Performers from those that support them. Performers are forced to sign documents which they have no hope of understanding or amending.

The result is that Performers often assume that they will be sued if they tell anyone anything about the production, even where they have been victims of or witnesses to a criminal offence.

This is all the more shocking five years since the Harvey Weinstein scandal highlighted the appalling misuse of NDAs, shook the film industry, and ignited the #MeToo movement. By now, we would have expected Engagers to be following best practice and not repeat past mistakes.

Equity has deep concerns about the damaging impact of NDAs on our fight to eradicate harassment and abuse from the audio-visual industry; and commits to combatting agreements and practices which serve to isolate and gag Performers.




    




    NDAs issued pre-audition

Recently we have witnessed an increasing trend of issuing pre-casting NDAs to Performers minutes before an audition. This includes some of the more absurd uses of NDAs, in instances where Performers do not receive materials containing information about or details pertaining to the production, such as a script, character names or the title of the production — a Performer cannot protect or disclose information they do not hold or cannot identify.

Introducing NDAs at this stage also affects thousands more Performers than are subject to the normal and more standardised contractual process once a job is offered. Below are some of the most concerning malpractices:

	Seeking to prevent a Performer showing NDAs and audition materials to their own agent.
	Many productions don't come with a title.
	Performers often don't know the role they are playing.
	Performers never receive an actual script.
	In some cases, Performers receive content which is already in the public domain and is not drawn from the production for which they are auditioning.
	And more&helip;


This is not a legitimate and proportional use of NDAs to protect a production against inappropriate use of confidential information.

Equity calls upon the industry to remove the duress under which the Performers are placed whereby a Performer is obliged to sign an NDA as a pre-condition of their being auditioned or cast. 




    




    The Law/Legal Professional Regulation

Contractual consideration

As far as some of the NDAs used for auditions and casting that we have seen are concerned, there is some question as to whether they would be enforceable at all. For a contract to be enforceable, there has to be "consideration" provided by each party to the other party; that is, something of value. However, if the NDA provides that the consideration for the "Recipient" of the information for agreeing confidentiality is being given the information itself (for example, sight of the script), that is not something of value to the Performer. Rather, it is being provided merely so the Performer can be auditioned and/or cast.

Basic Contractual Principles

Even if an NDA is effective, it cannot be used to prevent the reporting of a crime as that would be contrary to public policy; nor, in general, can it oust the jurisdiction of the court in relation to potential civil claims. Accordingly, the blanket confidentiality asserted by some NDAs would not prevent, for example, a person reporting an assault suffered during an audition to the police, nor bringing a civil claim for compensation arising from the assault.

Statutory Protection

Those applying for jobs/engagements have statutory protection against — amongst other things — unlawful discrimination, harassment and victimisation, and the refusal of employment on grounds of trade union membership. They also have data protection rights and may have residual intellectual property and moral rights in their performance. NDAs would not be effective to override the exercise of such rights, and any attempt to do so (on the grounds that this would entail the disclosure of confidential information) would fail.

Professional Regulation

If UK solicitors have been involved in the drafting of NDAs that impose blanket confidentiality, they will have acted in breach of the Solicitors Regulation Authority's warning notice concerning such agreements and the Law Society's practice note on the subject should their involvement have post-dated the notice or note.



            

            

            
        

        
        
            


    
        
            
                
                    Get help - casting

                
                If you’ve been treated poorly in the casting or audition process, speak to us as soon as possible. We can support you to take action. Every conversation you have with us is confidential.
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